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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 22nd day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Aviation Adm nistration,
Conpl ai nant,
V. SE- 9575
ROBERT C. MASON,

Respondent .

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Wlliam R Millins issued in
this proceeding on August 11, 1989, at the concl usion of an
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evidentiary hearing.” By that decision the |law judge affirnmed in
part an order of the Adm nistrator which alleged that respondent,
the holder of an airline transport pilot certificate, violated

section 61.59(a)(2) of the Federal Aviation Regulations ("FAR"),

'An excerpt from the hearing transcript containing the initia
decision is attached.
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14 C.F.R part 91, by falsifying two FAA Forns 8410-3, Airman
Conpet ency/ Profi ci ency Checks, by indicating that he had
supervi sed the satisfactory conpletion of VOR approaches by two
ai rmen during recurrent flight checks, when the approaches had
not been perforned. Wile finding that respondent falsified the
forms, the |aw judge ruled that a 60 day suspensi on was
nonet hel ess a nore appropriate sanction than revocation. The
Adm ni strator asserts on appeal that the nodification of sanction
was erroneous.® W agree.

Upon consi deration of the briefs of the parties, and the
entire record, the Board has determ ned that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's order. For the reasons that
follow, we wll grant the Adm nistrator's appeal and reinstate

t he sanction of revocation.

’FAR section 61.59(a)(2) provides as follows:

"861.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports
or_records.

(a) No person nmay nmake or cause to be nade...

(2) Any fraudulent or intentionally false entry in any
| ogbook, record or report that is required to be kept, nade,
or used, to show conpliance with any requirenment for the
i ssuance or exercise of the privileges, or any certificate or
rating under this part..."

*"VOR' nmeans very high frequency omirange station. FAR §1.2

‘Respondent has filed a brief in reply.
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Respondent does not dispute that he indicated on the Forns
8410-3 that both airnen had satisfactorily perfornmed VOR
approaches when in fact they had not.® However, he asserts that
since both airnmen used the VOR as a "back-up"” while performng
ot her types of approaches during their flight checks, he could
properly give them "dual credit" for both types of approaches.
We concur with the law judge's inplicit credibility finding
agai nst respondent, and we agree with his concl usion that
respondent knew at the tinme he prepared the forns that the
I nformati on he placed on the forns regardi ng VOR approaches was
fal se.®

Respondent al so clained that he never intended to deceive
the FAA since he knew both airnmen were conpetent to perform VOR
approaches because of his many years of experience flying with
both of them and because, as check airman for their enployer,
Friendship Air Al aska, he had given both of them nost of their
recurrent flight checks and had previously observed their

sati sfactory performance. The |aw judge found, based on this

*The discrepancy was di scovered by an FAA inspector who, while
reviewing the fornms, noticed that the flight checks were conpl eted
inless than 1.1 hours. The inspector knew from his own experience
that it was unlikely that the applicants conpleted all the required
maneuvers in so short a period of tine. Wien confronted by the
i nspector, respondent admtted the applicants had not perfornmed a
VOR appr oach.

°The law judge correctly noted that a VOR approach coul d not be
perfornmed by the airnmen since a VOR approach plate had not been
used during their flight checks and because air traffic control
never cleared themfor VOR approaches.
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testinony, that respondent did not falsify the forns with the
intent to commt fraud. He thereupon determ ned that the
falsification was not "flagrant” and resulted in only a
"technical" FAR violation, and in |ight of respondent's 25,000
hours of flying experience and violation-free history he nodified
the sanction to a 60-day suspension.

The Adm ni strator argues on appeal that respondent's
falsification of the forns evidences a |lack of qualifications
whi ch requires revocation of his airman certificate. He asserts
that since the law judge affirnmed the FAR viol ation, any
reduction in sanction nust be justified by clear and conpelling

reasons, citing Adm nistrator v. Misquiz, 2 NISB 1474 (1975) and

its progeny. Respondent urges the Board to affirmthe initial
deci sion, arguing that a suspension is appropriate since, even
t hough the | aw judge affirned the FAR viol ation, he found only
that intentional falsification and not fraud had been
established,” and relying on | anguage in the case Hart v.
McLucas, 535 F.2d 516 (9th G r. 1976) for the proposition that

falsification, as a | esser included offense of fraud,?® is

"The conplaint alleged fraud or intentional falsification, but
the law judge found that only intentional falsification had been
established. The Adm nistrator has not appeal ed that finding.

*The court noted in Hart that the elenents of fraud are (1) a
false representation (2) in reference to a material fact (3) made
with know edge of its falsity (4) and with the intent to deceive
(5 with action taken in reliance upon the representation. 1d. at
522, citing Pence v. United States, 316 U S 332, 338 (1942). An
intentional false statenment requires proof of only the first three
elements, and is a |l esser included offense. |d.
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deserving of a | esser sanction.’
The Board has previously considered the court's analysis in

Hart v. MlLucas which suggests that there is sone sort of a

sliding scale for sanction which may depend on the degree of
cul pability as established by the el enents proven by the
Adm nistrator in a case prosecuted under FAR section 61.59. See

Adm nistrator v. Cassis, 4 NISB 555, 557 (1982), aff'd Cassis v.

Hel ns, 737 F.2d 545 (6th Cr. 1984). The regul ation provides for
t he sanction of suspension or revocation for either fraud or
falsification,™ and we have consistently held that the

fal sification of any FAA formor | ogbook used to denonstrate
conpliance with a certification or rating requirenent warrants
revocation, regardl ess of whether that falsification was intended
to deceive the FAA ' Moreover, we reject respondent's argunents

that the airnmen's actual proficiency to perform VOR approaches is

relevant as to the sanction assessed for respondent's violation.

*The court in Hart suggests in dicta that "[T]he specification
of fraud serves to indicate that there are varying degrees of
cul pability under 861.59(a)(2) and that such degrees of culpability
are to be considered in the choice of punishnent.” 1d. at 524.

© See FAR §61.59(b).

“See, e.g.., Adnministrator v. MCarthney, et al., NTSB Order No.
EA- 3245 at 6 (1990), where we reaffirnmed our belief that even one
intentional falsification conpels the conclusion that the falsifier
| acks the necessary care, judgnent and responsibility required to
hold any airman certificate. Admnistrator v. Fallon, NISB O der
No. EA-2678 (1988) was a rare instance where the Board affirnmed a
sanction |less than revocation. In that case, unlike the case sub
judice, the respondent admtted his false entries to the
Adm ni strator before he was under investigation.
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It does not matter if they are actually conpetent to perform VOR
approaches, or if respondent could "trust them to do so, as he
clains in his reply brief. Qur focus is on respondent's
qualifications to hold an airman certificate, not theirs, and our
conclusion is that because respondent could not truthfully and
accurately prepare the forns, the aviation system can no | onger
trust himto properly exercise the privileges of his airmn
certificate.” As we noted in Cassis, "[t]he nmmintenance of the
integrity of the systemof qualification for airman
certification, which is vital to aviation safety and the public
interest, depends directly on the cooperation of the participants
and on the reliability and accuracy of the records and docunents
mai nt ai ned and presented to denonstrate conpliance."” 4 NISB at

557.

“Respondent asserts that his nilitary career (he is a retired
Air Force colonel) and vast aviation experience (25,6000 hours)
shoul d be considered in mtigation. 1In the Board' s view an airmnan
with this much experience should know better than to deliberately
falsify an FAA form



ACCORDI NGLY I T I S ORDERED THAT:

1. The Admnistrator's appeal is granted,

2. The initial decision, except as to sanction, and the

Adm ni strator's revocation order, except as to the allegation of
fraud, are affirnmed; and

3. The revocation of respondent's airline transport pil ot
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certificate shall begin thirty days after service of this order."

KOLSTAD, Chai rman, COUGHLI N, Vice Chai rman, LAUBER, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 861. 19(f).



